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,€omments 0' Stephen M. CJlurzo
In Response to Notlee of Pro~ RulemaklDI

, , Stephen M. Olurz.6 respectfully submits the following comments in~onsc to 1be

,N~tice Of Proposed Rulemaking issued by the FCC (MM Docket, No: 97.234) and "

'~1ion of the Policy Statement
.QR Compazative BroadcastHearings

:~als to Refolm the Commission's
Comparative Broadcast H~ngs

:In the Matterof

'~~nta1ionof Sce~on:;309(j)
'o.fiho'Coinmwrl~tions Act
_:. Competitive Bidding for:Commeroial
BrOadcast and Instructional Television
Iiiied Services Ucenses "

\

~ :

I
j I,

1. Case law dating back to 1947 (more than SO years ago) m1ied on the
, ,

.€ommission's inclination «to prefer an applicant who intends to manaac and opcn.tC the

'ProPosed smrlon personally, rather than to entrust its operation to employees'. [Homer

R.ode~eaver. 12 F.e.e. 301. 307 (1947).

2. The integration preference (the main focus of the Bechtel case) da~ back to a

:Policy statement issued in 1965 [see Policy Statement on Comparative Broadcast Hearings:,

'I F.C.C.2d 393, 394 (1965); Anchor Broadcasting Limited Partnership, 7 F.C.C. Reo.

'4566, 4569 n.6 (1992)]. The statement declared it "iinportantn for' sUf,tion owners to .:
, ' .

participate in day-to-day station management. Since 1965 'almostevery coniparati"e hearing .i
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iss relied on that policy Statement. as evidenced by the ~onnous amount cue law based
, .
~n that very issue.

3. However, in Bechtel n. the Unired Stases Comt of Appeals found that the

ieliance on an integration ~erence is arbitrary and capricious, and therefore unlawfUl

(United. Srates Coun of Appeals, No. 92-1378, decided on :Decembet 17, 1993).
i .

B. W.scu§,12D

4. Previously, mUtually exclusive applicants for new broadcast stations relied 011 .
I • .

past case law and the COmmission's long standini Intqralion Polley. fn COJDP8I'Mive

~carlnis. In fact. even after Congress passed the BaJ.aiK:ed Budget Act of 1997 and
: . .

.~lemented the staturory. requh'ement set forth in section 3(90)(1) _ (except for ceItaIn
. = '. . .

<iQmmercial broadcast'applications filed before July 1, 1997) auctions must be used to

!jeSolve mutually e.tclusive applicadons for initiallicenscs. However, even after the July 1,

.im (congress imposed deadline), the FCC continued 10 open new filinc windows and

~'applications on those allocations based on the following FCC issued statement:
,
'~Sft]ectiQn of a pe.Qll:l1;;hs from a group of acc'ttpUhle appUCMU will he

l:n' thtLComparative j:l~UJng prQcftfls"[ernphasis added]. See below,.full text of CF·

39 'WINDOW NOTICE FOR TH:E FILING OF FM BROADCAST APPUCATIONS"

leleased: OctOber 6 1997 the Commission continued to use the following language:

P;UB~IC NO'rJ:CE
~EliUL COblMUNICATION$ .<?OMMISSION
n,19 1'1 STREET N. w. ..
1fMHING1'ON, D.C. 2055<3 .

.~&~~ media info~ti6n 20214~8-0500.
~nd·

text~ 202/418-2222

Recorded listing of releases

: ! WINDOW' NOTICE FOR, 'rHIl: FILING OF SOH BROADCAST
~~LICAT!ONS

RePort No. CF-39 Released: October ~, 1997
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$07ICE i~ hereby given thae application~ to~ vacant FM Broadoa~t

t lotment<S) listed below may be submitted £o~'filin9 du~inq the
'ripd.bei1nnini on tbe date of ~eleaae of this Public Noti~. and

, ndinfl NoV$tfiber 7, 1997 inelusive. Sd0qt:ipQ 5ltt A aemi$t•• (rpm
• grOuP of QcQftPtab10 Appliganta will be by tb4 CQgpA;.tit~

,Oody Proeou.[emphasis added].(Plea~(!l noto tb~t applieation~ fUed fo~

iheae allotments during the window period must'ape~lfy faeilitieG
co~xe3pondin9 to the allotted channel and ~tat~on cla~~.

I

, CHANNEL

~3SBl
'hSA
296A
iUCl
257A

CITY

Baker
Lenwood
Vinton
wishek
Newcastle

-FCC-

STATB

CA
CA
IA
!ID
~

, .
5. The fact is the FCC has made some serious ,legal errors. Not only in }RBS

~easeslike this. but on infonning the public as wen. Othetthan the original~ order,

ind GC Docket No. 92~52, Reexamination of the Policy Statement on Comparative
, '

lIparingSt issucd'Junc 20. 1994J the past FCC (under fortner Chainnan Hundt) had been

~~c~y silent for nearly 4 years on this issue. Applications have continued to be ftled tor i'
i . . . .

*~stations based on the FCCJs own Filing Window Public Notice releases (even as

~nf as OCtober 6, 1997). The FCC's own 301 form had not been revised and continues ';

*'haYe questi;ons on the apPlication regarding integration (and other ~ter1a) . No where to ,:

k fo~d are $I.lpplemental instructions or any FCC issued policy statements on the SUbjcc~

+taming applicants of anYthing, or disclaiming any risk in ruing. To the contrary. the FCC

~as continued to issued W's own official Public Notice's. announcing me opening of Fntng
i '

Windows and inviting applicants to apply while proclaiming thaI '"AQceptabli

,mtliC2nta !/fill be by the Compaz;ati:yc Hearing' Process", FQrthermore, ontil

~d.1997 the. subject of comparative hearings was rarely: ever the focus of coverage in

~st trade pUb1icatio~s. or in any FCC issued statements. In fact. OC :Docket No.9; "

$2 Was lumped into this Notice of Proposed Rulemaking. because the ~ Hund~
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'bmmission never ever fmher dealt with the comments tlley invited and reaived back in ':
J •. .

, J994.,
" .

c. Esopptl

:.
· !

· ! : 6. A~plicants have always'placed significant relianCe on the FCC)~, own statements
, .

,'¢ontained in Press releases. Applicants make decisions, me applications, spend money for

·,~iaI -and engineering preparations etc...all in responsc to PCC's press releases. When an
! .

~lieant c;hooses to file ~n a specific ~mmunity in a £'window" opening announced by
,
'~eFCC. that applicant places tt'US[ and confidence in Cmmrlssion issued: statements. that

, I .

~not true, might effect decisions made in regards to filing on a particular community.
· ! .

,

; . 7. In· this regard, in a court of law, the C~on's actions (or look thereof) " '

· 'fouJ.d'be considered a question of "estoppel", Myself and' other applicants were estopped..: ~
, .

rp,be denied that that was the policy. because we relied on it (now) to ourdetriment; i.e. we ::

:~nrioney and time relying on the official statements of the FCC,,

D. SuMet ApDlJaUll
· 1
, ,

,

· ,
:..
!

8.. In MM Docket No. 97-234, the Commission bas identified a small.subset of .:

~HCQI1tS for new stations that have progzessed to either 8n:Inidal Decision. by an AU. the .i
i : .

~Review Board. or the Commission. In oW'view. applicants who ha~e progressed to

Bt leaSt 811 Initial Decision (or more) have expended considerable resources and

:~nable time delays•.and in some cases the lost of potential revenues should also be
:'. . :

,9<'Psidered as:equitable concerns that Should warrant the use of comparative bearingg for

:tliis .subset of app'icants.
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! ' 9., As aprlnd,p8l in an application that has progresBed to an Initial. Decision by an
t • '. '. \

~i,uJulY 19937 and was one of the next cases to be~ in the R~ew Board (when '~
I' I.. ' ,
t1te "Freeze" was implemented in early 1994). and subsequently :frozen: for the past 4 :

, I
• , I

~ean~.~we have expended over $300.000 in legal, engineering, filing fees. hearing fees ,)
I . ,

and other hearing associated costs since the filing window: ope~ in Dec»mbar of 1989. i
: I.! ' , ,

'fiOny ~ttemptS,to settle,with two remaining applicants have:failcd. Eve~,in.1ight of the past ':

~80 day periOd when settlements were encouraged. we trl.M and tried. but have $till not :
! :

,tken imle to settle. Every time the Commission or CongI~, waves the limits on sotdcment ,i
i "

~ount.s. it just makes: a settlement harder. The amount we have already, spent. added to :;

~e infla~ settlement amounts appl~CMts ask for. equal~~ey than :the value of the .!
I "

~tation~ We~d have ,gone out eight years ago and bought a station for tess man the~ .i
Jrpaying off appealing applicants. I

~ ,
I '

i
!

i 10. Ftu1iherrn~.' I have other equitable ooneems that should be consldored ;
i.' . .;

i : :
~&arding the WIreBSonable delay in resolving thesema~ Not only has this delay (nearly !

I ' ,

: . :,1ye~ in our case since the 1.0..) caused a substantial loss' of potential l'eVCIlUe, but it has ,:
I . '!

craused ~self~ my partner~ and my family considerable s~~ and mental anguish over the ,
I .
quteome. My family has struggled with the timing of the aetual grant, i.e. ,when .wollld be
I:. .
I '

'Pc best time 10 move our children to new schools (in the:community of servico). Almost
i . Ie

~ business decision I've made for the past 8 years. :has always hac;l considerations 'j
;. !

~ed to it. tegarding the' ultimate out come of our proceeding. and briw it effects our '
: ~

~y and other family businesses.

ii 11. Therefore. I suppon and urge the Commission ~o adopt a provision in the new j

~Ules that all,ow applicants who have progressed to either an Initial ~ision, Review ;
I .

'oard Decision. or Commission decision, to be ··grandfath~. in'~ under newly revised and ' !
j' , .

,adoptedniles (not policy statements as was the past authOrity the CommiSsion relled on).
, '
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I
I

i

Any fuithcr action should be decided by COO1'aranve Hearings (a~ed form which is
" '

'<lscusSed below). Cleaily <:omroon sense dictates thatappl~ on tile should be rovislted
i . . .

,bY the same type of~ures that were cniginally in plare ,tluoughout to processinl of
; . . .

there application. ifproeressed to a decisionm to the DeCember 17J 1993 issued Bechtel

It Court remand. This subset of applicants advanced there appncadOns based on mHance of

,~e roles ~n place at the time (rules and policies that. are also sUpported by volumes and

v\olumes f.?f case law since 1965).

E. New Rules and Proced,m

;

: ~ 12. I submit a logical, common sense approach tow!4ds adopting new Rules and

~ures fo~ this subset of applicants. Their applications,should be handled on a case, by

~ basis. and remained either back to an AU or the full COmmission for a revised

:~sion. In Bechtel n the primary focus was [he Commissitm Js t'integrationn of ownership

and management preference. Specifically. giving a preference to station owners who will
; . '. .

pmicipm;e in 'the day to,day ,management of the station. In adopting ne~ rules for this

~al. subset. COll11l1On'sense would say remove the integration preference...then ~.

dvaluate each applica.tion still in the proceeding. and issue a new revised decision (or Initial

,Decision.whatever the case may be).

I

: ! 13. For example,' if all applicants in a particulat!case all proposed to·be 1004 !
'~tegra.ted into the ownership and management, the ~r;niS8ion (or staff) should evaluarc I
the effect of removing the integration credit and then re-iSsue a: new revised decision. ~ I
~ere Would be no change in the out come of the original Decfs1o~. Otherwise. ifremoval of I
~e integration credit would change the outcome of the decision, then it w~uld only be~ I
~ remand the case back ~ an ALI, and allow the applicants to~ an ~endmen[, based I.
tip:m revised comparative 6iteria. Ii
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:14. The priot In~tion CIedit was based primarlly on each principals proposed
, . ,, ,

~cl~ iIi the manag~nt(and whethetit will be full time • 49 hrs. per~ or pan-
~: " .' .

,thm ~ ~. 20 Ms. per week). Secondary (and lumped in with In:tegrauon):were five othtlf
i: . . . ~ ;
~~vt cmdit enhancements. 1 propose the simple logic of strildnl 1be iDtegration

~t,; but keeping qwJiWive enhancements that wete not found UI.'llawful. The

ejnhancements' should move up to a new and soparate oategOry, each worth ap.n:dcten:Dincd
I

~ber ofpoints.
: '

1·,

[', ' , ,: 15.R~ Oimparative Criteria for this special ;su.bset ofapp~ should '~

&sed p~ a point system., Simply remove any criteria fou~d Uolawful'by:the courts. Foi
l . .

~fc' applicants shhuld be judged' on the following 'separate and equally weiaAted

$.ctotS:
" :

t ~ (8) BroadcastExperience (enhanced by not only the:1ength Qf the eJC!P,Clience, but,, '
,

:~e areas of expertise and how they relate to the ovemIJ su~ss of a: new start up

i btoadeast station).

, (b) Past Local Residence (enhanced by past civic involvement in the community)

(c) Daytime Preference

, (d) Best Practicirl Service

, i
: : 16. When corporate Amerlca has jobs to fill. they: start' by loold~g for appHcant.s

~ "'ve the most C1OpCri~oe. Experience is something that can no~ be faked. Th~ can be
t. . '.' . •
i. .-'0 dpubt aooot experience as being a prinuay success factor.
I ',,
!

; 17. Past local residency is another factor that can lead to success arid it also'can nO[

~ f~ed. Applicants ~th a long history in the same community as the proposed stadon,
t,· .
; :;: .
Win be better info~d about the conununity needs and concerns, and' will' th~

7



; : 19. When aUo~ factors are equal. me best practical coven,e clearly is in die

Public·s best interest. :,.

:.

,. ,

i.
i

21. Furthermore.: the use of Comparative Hearings :foi- new~ stations '1

: 18. A ~aytimerprefeience should be maintained since it hu never been the subject

~1o~ ohallenge.
! .

I

!

I
~progEammin~ :mai will be responsive to those needs. In addidon~ app1icallts with \
i . . .. i

JFeviP~S:~CY tba~ ~-ave ,a history of civic involvement inithC comm\Ullty~ haY~.j

~,- succeSs with 'a :new startup station ~ i.e. people with civic invol~ciDent are often !cr- , . J

l;usia~Sa people and 1eadc;rs in the community. and !he friendships and assqclatloAs formed I
~ this,en~ent is: fundamental to the success of a. new station - such as. socurinl

~sfng cOntracts 'early on, since the prospective advet.t1ser 8lready has a telad.onsbip

+th:~e civiciy involv~d new Station owner.

,
20. In. general, ,Comparative Hearings also allow the AU the in~t to view'the

. . .
dcHneanor. of tlle applicant. Clearly applications have been filed iii the'past with people who 1
! .' . f ,I

"fete· &onts for the·Ital party in interest. Often those :appUeants are :flusbed out in i
I • ~r .. :'!

~sitions, b~t I believe it is necessary for me AU to view that personsd~or. ~,

should continue to be:use4 rather than auctionSt for all applicarions on file:prior to July It

1997. :The FCCh~ the discretion to hold comparative hearing as eviden~ by the attached

lerner,~m S~ator J~nMcCain (dated October 17, 1997), In pan:,·Senator.McCain.-:
t . • . : i

. : .'~e ai:Uhorit)i to use auctions is pemrlssive, not maAdatory. While it is anticipated. '
" ." ",

· ·that the Commission will use auctions. the FCC ,dOes retah'l the abm~ to settle

· otItsta.qdlng cases by comparative hearings if it detemJines:. that hearings would

I
1

I
!

I I
1

I

Il

I i
1

J Il
I I1

j I
I I
i I

j I
l

I i
1

I
I

r
I i

I
I I

I
1 I
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I I
j

I I

I
I
I
1
I
1
I

j

· better Serve the public interest".

, :
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F. Other AuCtion Concerns

~u1art paging and other newly developed subscription ba&ed services••.•thc diffCIeDCC ia
I 0

~lyothat. They areostilbsCrlption based services. They cali bett~ predict ~e worth of ibc

s~~m being auctioned. Broadcasters however must titst be resPonsive to the

I

j
i

I
I,
I

1

I
I
I

I
I
i

I
1
1 0

22. The responSibility of a broadcaster is great Co~ty service is the com of I
\ . . I
: I

l~o~ting~ ~o sets broadcast stations apart from otbex~ces _ havo bo.eo (or 01

~ll be) auctionedt is this community service aspect of broadeasting. With landmoblc.. I
I
!

I
!

eb~unlty needs, and'develop programming that attraets listeners {)f viewers. Only men
I . ' :

~~ begin to bring in revenues that will sustain the opemtiOll:- The a~tion mandate by
\

Gongi'Css was fonned on an ill conceived misconception. New broadcast stations

(~Y thQSe in strialJ. markets) take timet dedication and community 0 invoM:mcnt to

~akc a startup station ~rofitable. Therefore, newly started stations (not yet turnini a. profit)
; . :

<:(ten don't com,mando ttie huge resale values reflected in current station ttading.

.23. Thetefore, I:contend that applicants who were on We prior to I~y It 1997, but

'thO ~o not fall into the °subset of applicantS whots cases have~ b84 an Initial (or
1 00 0

oilier) Decision, should also be decided by a refonnccI (revised) Comparative Hearing
:: . ,

Process. °Especially since the FCC continued to open new filing windows and nlCcived

a,pplicauons on those allocations based on the following FCC issued SULtmleI1t:

4'0 a1 0i' 0
£ ~at on of a petmltt~e f~Qm 9 group of acceptable appll~.nta wjll he

h!y the 9Qmp.arati~j liltlting E'l;Qces8"(emphasis added]. Applicants have filed to
I' I • I
, • I •

4ereo~euime~[ wirh reliance on this statement, Le. I spent money to ~e applications

biased on the statements ot the FCC in Window Filing Notices. 1 might ~t have filed if I
I .

lc:bew:rhe outcOme WQuld. be determined by auction. Again, in a cOurt of Ia~ this would be

9
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I
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j

I
i
!
i
i I

I
I
i
I
I
i
I

i
I

I
!

I,
I

j
I

i

I
· I
I
I
I
I
!

. !

,*,nsidered destoppel" M; I was estopped to be denied that ttJat was policyy ~because I D:ticd

(jn it~my detriment. >

I .' .
!

. i . \ i
\ ..: 24. In order: te!> satisfy the conns. past policies that &Ie set lilde, should be ; : .

. . . . . .
tfansfotmed into newly adopted roles. Rules that will be the basis ~d·.aUthority UDder

I '. .,
! '. I •

Which ~e. Commission processes applications. Not under policy issued s~ts. Since
'. .
~e haVe ~ome to learn that FCC issued statements, are not 8lwayi COl'l'eCt. .

25. I urge the ~CC to act swiftly and fairly in mmting cases rb~ have already
.: t

dUsed.throUgh the systbm in good faith, and advanced to at least an Initi81; DecisioB under . :

*e ~es and rul~ that were in effect at the time. It~ is unfair, unjuslt and .!
i' '. •

~nconScionable to~ this subset of applicants any more deJay and expense. In that . i
~Jard, I Would urge the :Commission to clear up the~ lo~. starting with the oldest I

> ,

dues. before opening ~ny ~ore filing windows, or proceedjng with auctions. !
! . I • :

~espeCtflilly Submitted,

!

Q..,,1.~ M. en
'1.....y~1-' UTZO

~839 AvelI1idaFlores

Olivcnhain. CA 92024 :

I
!·i
I
l'
I
I

I
!'

r~uary 24. 1998
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tlnttnt ~mttS ~Qtt'
COMMITTEE ON COMMERCE, SCIENCE, ;

AND TRANSPORTA:rION :

WASHINGTON. DC 2051o-e125 '
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October 17> 1997

. '

Mr.i Stephen Cilurzo .
18~ .Avenida Flores :.
En~nitast CA 92024.

,
. '

Ddr'W. CUUrizo:, .: I

; :'., ;, :!' " .': , ': . 1
;' 't1\aDk You for:~bntaeting me reg8rding TItle.IIl iof~~ BalAnced: Budget Act of

199,7. ~d the compatalV'e he3ring process. I appreda,te knOWing yQ1Jr viewS on th~
ma-tter. . !,

1 I
:. . i
; Section 3002 df ~Tide III authorizes the Federal Communications Commtssio4

(FQq. to select permittees £or radio and television licenses by auction. The authority
to ~e aueuons: is pemusslve, not mandatory. Wbile it is antidpated that the i
Co~ssion will use auctions, the FCC does retain the ability to set~e outstanding !
ca~ by comparative .h~arlngs if it determines. that hearings would ~terserve the 1
pubUc interest.' Those panies involved in a comparative hearing have until February'~
199.8 to 3micably settle the matter between them. ;

i
, . !

,; Spectrum is a. valuable public resource, but the public cannot benefit from th~t
resqurqe if it is withheld from use due to the lengthy oompuative he;artng process at1
the iFCC. Competitive 'bidding, with the ability of participants to 'decide the issue i
~~g'th~sd.ves, represents a fair and equitable solution to these 4elays. . ..!

~. : : 1': ' .. I '
: Again~'l appredate the opportunity to be of assiStance. Please do not hesitate

to l$ritact me, in the f~ure 'regarding this or any othedssue ofco~.

· .: .

, '· .

: .

i· ,
:

· . ",,

,
1 •

· . ,

,
! .,
!
j

i. ~

.,M!kmk' : . !,

" ..

~ ..

JOHN McCAIN., '
. Chainnan
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